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§ 124.01 Introduction

In severe injury cases, victims sustain a significant impairment
in their capacity to engage in the challenging and satisfying process
of living one’s life, and thus there is a significant partial loss of
enjoyment of life, separate and apart from lost wages and other
elements of damages. In wrongful death cases, there is a total loss
of enjoyment of life. Hedonic damages,! a provocative phrase, 18
a new label I coined for this established concept. The term is
meant to emphasize the economic evidentiary approach to measur-
ing such damages. It has stirred considerable controversy in the legal
press since I first used the term when I provided expert economic
witness testimony in the § 1983 wrongful death case of Sherrod
v. Berry 2 as to the damages for the decedent’s ““lost value of life.”

1 The word “hedonic” is defined as “[o]f or relating to pleasure.” VII Oxford
English Dictionary 98 (2d ed. 1989).

2 See Appendix for the trial court opinion. 629 F. Supp. 159, 162-163 (N.D.
T1l. 1985), affd, 827 F.2d 195, 205-206 (7th Cir. 1987), vacated, 835 F.2d 1222
(7th Cir. 1987), rev'd on other grounds, 856 F.2d 802 (7th Cir. 1988). The original
7th Circuit appellate panel opinion reacted favorably to the trial judge’s ruling
to admit economic testimony on the value of life, 835 F.2d 1222 at 205:

[Because recovery is permitted] it is therefore axiomatic that plaintiffs seeking
to recover the value of decedent's life must be entitled to submit expert testimony
to help guide the jury in reaching an appropriate damages award. Mr. Smith
testified as to how a life is valued in the field of economics. Smith was weil
qualified to discuss this matter.

And at 206:
The fact that the . . . value of a human life is difficult to measure did not
make either Smith’s testimony or the damages speculative. . . . The testimony

of expert economist Stanley Smith was invaluable to the jury in enabling it to
perform its function of determining the most accurate and probably estimate
of the damages recoverable for the . . . value of [decedent’s] life.

While the subsequent en banc appellate opinion, reversed on other grounds, they
affirmed the original appellate panel opinion regarding the decision to admit eco-
nomic testimony, 856 F.2d 802 at 807:

[Tlo infer from the fact that Sherrod was unarmed that {the officer’s] use of
his weapon was unreasonable . . . is manifestly inappropnate, and [vacating
the earlier appellate opinion and ordering] a new trial is the only way to
remedy the evidentiary error. [But} because we reverse and remand for a new
trial, we need not discuss the district court’s other evidentiary rulings or jury
instructions. We leave these questions for the district court on remand to decide
in light of this court's prior discussions of those matters, specifically those
found in our earlier vacated opinion. (Emphasis added)
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124-3 INTRODUCTION § 124.01

More generally, however, it refers to damages for the “loss of enjoy-
ment of life” which of course are recoverable in personal injury and
survival actions, either as a separate element of damage, “loss of
enjoyment of life” or “disability, nature, duration and extent,” or
as factor in “pain and suffering.”

In wrongful death cases, loss of enjoyment of life damages are
recoverable as a separate element of damages in some states such
as Connecticut, Georgia, Mississippi, among others, and in 42 U.S.C.
§ 1983 actions.3 In wrongful death actions in most states, recovery
is not allowed for the decedents own loss of enjoyment of life after
death, restricting recovery to pain and suffering before death, and
to pecuniary losses to survivors. Some states such as Michigan in-
clude the loss of society and companionship as part of the survivor’s
pecuniary losses. In some states such as Massachusetts and North
Carolina, the law allows for the recovery of shortened life expec-
tancy for living plaintiffs. Courts have generally been expanding
recovery in this area according to the former publisher and edi-
tor of the American Bar Association Journal4 and testimony is
increasingly allowed by trial judges. The exact nature and recovera-
bility of hedonic or loss of enjoyment of life damages, therefore,
turns on the cause of action involved.5 Whether state or federal law
governs the action can also affect their recoverability.

Perhaps the most current and hotly debated issue involving
hedonic damages is the appropriateness of using expert economic
testimony to monetarily value them. The mathematical quantifica-
tion of damages which heretofore were considered nonpecuniary or
noneconomicé has the legal community in a flurry. But such

3 See ch. 23, Wrongful Death Actions—Loss to Estate, 8 23.18 supra.

4 See Bodine, Hedonic Damages Catch On, The National Law Journal, March
9, 1992, pp. 27-28; book forthcoming Lawpress, Westport Conn. Also, L. Bodine,
S. Preiser and M. Preiser, Trial Manual for Proving the Loss of Enjoyment of Life
(Lawpress Corp., Westport, Conn. 1992) and Larry Bodine Interview, Recover-
ing for Loss of Enjoyment of Life, 11 Lawyer's Alert 11 (Nov. 11, 1991).

5 See generally ch. 8, Loss of Enjoyment of Life and ch. 23, Wrongful Death
Actions—Loss to Estate, 8 23.18 supra.

6 Because numerous states place statutory limitations on the recovery of non-
economic damages, it is important to determine whether or not hedonic/loss of
en joyment of life damages should be considered economic. To be sure, most states
label them as nonpecuniary or noneconomic. See, e.g., Nemmers v. United
States, 681 F. Supp. 567, 573 (C.D. Il. 1988), vacated, 795 F.2d 628 (7th Cir.
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testimony is long overdue.” Given recent U.S. Supreme Court guide-
lines on the admissibility of expert witness testimony, such testi-
mony is likely to be increasingly relied upon by juries.®

Since these damages could conceivably constitute a significant,
if not chief, portion of jury awards, personal injury attorneys should
certainly educate themselves with the issues and methods involved.
This chapter secks to assist in that task by examining their re-
coverability, proof and valuation in personal injury and survival
actions.

1986), aff'd, 870 F.2d 426 (7th Cir. 1989). To the extent they can be “rendered
reasonably certain monetarily by a mathematical figure or calculation” by a forensic
economist, however, they could be deemed pecuniary or economic. See Flannery
v. United States, 297 S.E.2d 433, 435 (W. Va. 1982); Black’s Law Dictionary 206
(5th ed. 1983).

7 See Smith, Stan V., Life Values: Measuring the Loss of Enjoyment of Life—
Economic Analysis Whose Time Has Come, 22 The Brief 24-27, 62-63 (A.B.A.
Summer 1993).

8 Daubert v. Merrell Dow Pharmaceuticals, No. 92-102, 1993 U.S. Lexis 4408
(9th Cir. 1993). The U.S. Supreme Court unanimously ruled that the Frye test,
requiring general acceptance by the relevant scientific community of the conclusions
underlying the expert’s opinion, was not required by Federal Rules of Evidence.
In rejecting the 70-year-old test and overturning the lower courts, Justice Black-
mun, wrote that the requirement of *“general acceptance” was deemed to be “at
odds with the ‘liberal thrust’ of the Federal Rules and their ‘general approach of
relaxing the traditional barriers to opinion testimony.’ *’ Judges still have a gatekeeping
role and are expected to be given significant discretion over their decisions to admit
or exclude testimony.
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§ 124.02 Separateness of Damage Award

In the majority of jurisdictions, plaintiffs who, after an injury,
are unable to engage in activities they had previously engaged in,
may be awarded damages for their “loss of capacity to enjoy life”
or loss of enjoyment of life. An important issue dividing the courts,
however, is whether an award for these damages can be made
separate and apart from damages for “pain and suffering”. The
issue, in other words, is whether a separate verdict question can be
submitted to the jury.?

Numerous courts believe that loss of enjoyment of life is concep-
tually distinct from pain and suffering and that separate verdict
questions do not lead to jury confusion or a duplication of damage
awards.2 Loss of enjoyment of life refers to what was taken away
from the injured plaintiff and may be proven by objective evidence
establishing the curtailment of any of the plaintiff’s activities (e.g.,
recreational, household, daily living).? Pain and suffering, on the
other hand, refers to what was inflicted on the plaintiff and is proven
by more subjective evidence establishing the physical discomfort
and mental anguish sensed by the plaintiff.# These courts con-
tend that the difference between loss of enjoyment of life and pain
and suffering is a problem of definition only and carefully
worded jury instructions can minimize any possibility of jury

1 There is a debate as to whether a separate verdict question would lead to an
increase in overall damage awards. See McDougald v. Garber, 73 N.Y.2d 246, 536
N.E.2d 372, 538 N.Y.S5.2d 937, 941 (1989).

See also Moore, Loss of Enjoyment of Life, 25 Trial 58 (Sept. 1989); Note,
Loss of Enjoyment of Life as a Separate Element of Damages, 12 Pac. L.J. 965,
978 (1981).

2 See, e.g., Kirk v. Washington State Univ., 109 Wash. 2d 448, 746 P.2d 285,
293 (1987); Rufino v. United States, 829 F.2d 354, 35962 (2d Cir. 1987); Thomp-
son v. National R.R. Passenger Corp., 621 F.2d 814, 824 (6th Cir. 1980), cert.
denied, 449 U.S. 1035 (1980).

See generally Annot., Loss of Enjoyment of Life as a Distinct Element or Factor
in Awarding Damages for Bodily Injury, 34 A.L.R. 4th 293, § 4 (1984); 22 Am.
Jur. 2d Damages § 272 (1988); and L. Bodine, S. Preiser and M. Preiser, Trial
Manual for Proving Hedonic Damages (Lawpress Corp., Westport, Conn. 1992).

3 See ch. 8, Loss of Enjoyment of Life supra.

4 See ch. 4, Pain and Suffering supra.
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confusion or duplication.® Separate awards should contribute to
greater accuracy, and facilitate judicial review for excessiveness.®

Many courts are against submitting a separate verdict question
on loss of enjoyment of life, however, on grounds that a duplication
of damages might result.? These courts rationalize that loss of enjoy-
ment of life is merely a sub-element of pain and suffering because
the two types of noneconomic damages generally consider the same
evidentiary circumstances. It is even contended that loss of enjoy-
ment of life is nothing more than the mental anguish component
of pain and suffering; an injured party who is unable to engage in
various activities is frustrated and grieves over that fact.®

5 See Andrews v. Mosley Well Serv., 514 So. 2d 491, 497499 (La. Ct. App.
1987); Mariner v. Marsden, 610 P.2d 6, 17 (Wyo. 1980) (J. Rooney, concur-
ring); Willinger v. Mercy Catholic Medical Ctr., 393 A.2d 1188, 1193 (Pa. 1978)
(J. Larsen, dissenting).

6 See McDougald v. Garber, 135 A.D.2d 80, 524 N.Y.S.2d 192, 198 (1988),
modified, 73 N.Y.2d 246, 536 N.E.2d 372, 538 N.Y.S.2d 937, 94243 (1989) (J.
Titone, dissenting).

See also Note, Loss of Enjoyment of Life as a Separate Element of Dam-
ages, 12 Pac. L.J. 965, 973 (1981); Note, Loss of Enjoyment of Life as an Element
of Damages, 73 Dick. L. Rev. 639, 64546 (1969).

7 See, e.g., Canfield v. Sandock, 546 N.E.2d 1237, 1239 (Ind. Ct. App. 1989);
Leiker by & through Leiker v. Gafford, 245 Kan. 325, 778 P.2d 823, 834-35 (1989)

(but not reversible error); Stroud v. Stroud, 385 S.E.2d 205, 206 (S.C. Ct. App.
1989).

See generally Annot., Loss of Enjoyment of Life as a Distinct Element or E:actor
in Awarding Damages for Bodily Injury, 34 A.L.R. 4th 293 at § 3 (1984).

8 See, e.g., McDougald v. Garber, 73 N.Y.2d 246, 536 N.E.2d 372, 538 N.Y .S8.2d
937, 940-941 (1989).

Cf. Judd v. Rowley’s Cherry Hill Orchards, Inc., 611 P.2d 1216, 1221 (Utah
1980).

See Hermes, Loss of Enjoyment of Life—Duplication of Damages versus Full
Compensation, 63 N.D. L. Rev. 561, 589 (1987).
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§ 124,03 Cognitive Awareness Requirement

Another key issue which divides the courts is whether or not
injured plaintiffs must be mentally aware of their loss of enjoyment
of life in order to recover damages. Plaintiffs who become comatose
or whose intelligence is greatly reduced as a result of a brain-
damaging injury are usually unable to engage in their normal activi-
ties. To be sure, all courts hold that plaintiffs must be conscious
of their pain and suffering before recovering those damages.! The

issue is whether loss of enjoyment of life damages stand in a
different position.

Following the lead of the English House of Lords,2 several
American courts have held that awareness is an irrelevant consider-
ation with loss of enjoyment of life.3 While plaintiffs who do not
sense any physical or mental pain and suffering obviously sustain
no loss, the inability to engage in pleasurable activities is considered
an objective loss which is not dependent on plaintiffs’ mental
perception.4 The goal of tort damages is to provide compensation,
and plaintiffs who lose part or all of their senses have suffered a
definite objective loss. Awarding loss of enjoyment of life dam-
ages to a comatose plaintiff is accordingly not punitive.5 The utility
of the damages to the plaintiff is furthermore wholly irrelevant.é

1 See 22 Am. Jur. 2d Damages § 241 (1988).

2 See H. West & Son, Ltd. v. Shephard, [1963] 2 All E.R. 625, 633-634,
642646 (H.L.).

3 See Flannery v. United States, 297 S.E.2d 433, 438439 (W. Va. 1982); Rufino
v. United States, 829 F.2d 354, 360-361 (2d Cir. 1987).

See generally Note, Nonpecuniary Damages for Comatose Tort Victims, 61 Geo.
L.J. 1547 (1973).

4 See, e.g., Flannery v. United States, 297 S.E.2d at 438-439; H. West & Son,
Ltd. v. Shephard, [1963] 2 All E.R. 625, 633-634 (.. Morris); McDougald v.
Garber, 135 A.D.2d 80, 524 N.Y.S.2d 192, 199-200 (1988), modified, 73 N.Y.2d
246, 536 N.E.2d 372, 538 N.Y.S.2d 937 (1989).

5 See, e.g., Rufino v. United States, 829 ¥.2d 354, 361 (2d Cir. 1987); McDougald
v. Garber, 73 N.Y.2d 246, 536 N.E.2d 372, 538 N.Y.S.2d 937, 942-944 (1989)
(J. Titone, dissenting).

6 See, ¢.g., Rufino v. United States, 829 F.2d at 361; Lim v. Camden Health
Auth., [1980] A.C. 174, 188 (H.L.) (L. Scarman); Wise v. King, [1962] 1 Q.B. 638,
658 (C.A.) (J. Upjohn); Croke v. Wiseman, [1981] 3 All E.R. 852, 862863 (J.
Shaw).
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A decedent’s estate is commonly entitled to pre-death pain and
suffering damages in survival actions, for example.?

Other courts, conversely, scale the amount of loss of enjoyment
of life damages according to the plaintiff’s awareness of the loss.
“Some level of cognitive awareness” is required because damages
must have a utility or meaning to the injured party.® These courts
have reasoned that loss of enjoyment of life damages do not provide
consolation, ease any burden, or directly benefit a comatose plaintiff
and hence are deterrent or punitive in nature.? Alternatively, be-
cause loss of enjoyment of life is no more than a species of mental
anguish, a person who lacks awareness of any diminished capacity
to enjoy life has suffered no loss.1©

In survival actions, a decedent’s estate is generally allowed to
recover damages for pre-death injuries in a statutory survival
action.}! Like wrongful death actions, survival actions are “crea-
tures of the legislature;” at common law, all actions ceased with
the death of the plaintiff.12 The class of beneficiaries, types of
actions, and nature and amount of damages allowed are all statu-
torily defined.

7 See ch. 21, Survival Actions, § 21.02 supra.

8 See McDougald v. Garber, 73 N.Y.2d 246, 536 N.E.2d 372, 538 N.Y.5.2d
937, 940-941 (1989).

9 See Flannery v. United States, 718 F.2d 108, 110-111 (4th Cir. 1983), cert.
denied, 467 U.S. 1226 (1984); Andrulonis v. United States, 724 F. Supp. 1421,
1524-1525 (N.D. N.Y. 1989); Nemmers v. United States, 681 F. Supp: 567,
575-76 (C.D. Ill. 1988), vacated, 795 F.2d 628 (7th Cir. 1986), aff'd, 870 F.2d
426 (7th Cir. 1989).

10 See, e.g., McDougald v. Garber, 538 N.Y.S.2d at 940-941; H. West & Son,
Ltd. v. Shephard, [1963] 2 All E.R. 625, 628-629, 636637 (H.L.) (L. Reid and
L. Devlin, dissenting); cf. Leiker by & through Leiker v. Gafford, 245 Kan. 325,
778 P.2d 823, 835-838 (1989).

11 See, e.g., Nussbaum v. Gibstein, 73N.Y.2d 912, 536 N.E.2d 618, 539 N.Y.S.2d
289, 290 (1989). -

12 See Baker v. Bolton, 1 Camp. 493, 170 Eng. Rep. 1033 (1808).
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§ 124.04 Federal Law Distinctions

It should be noted that personal injury actions based on fed-
eral statutes such as the Federal Tort Claims Act (FTCA), Federal
Employers’ Liability Act (FELA) or § 1983 might require a differ-
ent analysis. As to the issue of separate loss of enjoyment of life
damage awards, the applicable state law might control.! As to the
awareness issue, however, a substantive federal standard might gov-
ern the matter. Under the FTCA, for example, punitive damages
are statutorily prohibited.2 Several federal courts faced with the
awareness issue in an FTCA action have denied or reduced loss of
enjoyment of life damages reasoning that such an award as a matter
of federal law would be punitive and not compensatory.? Other
federal courts have expressly rejected the punitive-argument and

have found a plaintiff’s awareness to be irrelevant under the applica-
ble state law.4

But in a recent landmark decision by the United States Supreme
court in Molzof v. United States,® Justice Clarence Thomas wrote
the majority opinion allowing for the loss of enjoyment of life in
injury under the Federal Tort Claims Act. Molzof struck down
the definition of punitive damages under the FTCA as any damages
that go beyond compensating for actual pecuniary loss, reversing
decisions in the 1st, 4th, Sth, 7th and 9th U.S. Circuit Court of

i State law generally controls in FT'CA actions on the issue of damages. 28 U.8.C.
§ 2674. See Fraysier v. United States, 566 F. Supp. 1085, 1090 (S.D. Fla.
1983), aff'd, 766 F.2d 478 (11th Cir. 1985); Dyer v. United States, 551 F. Supp.
1266, 1281 (W.D. Mich. 1982).

Federal law may control the issue in FELA actions, however. See Dugas v.
Kansas City S. Ry. Lines, 473 F.2d 821, 827 (5th Cir. 1973), reh’g denied, 475
F.2d 1404 (5th Cir. 1973), cert. denied, 414 U.S. 823 (1973) (holding loss of
enjoyment of life is not a separate element from pain and suffering).

2 See 28 U.S.C. § 2674.

3 See Flannery v. United States, 718 F.2d 108, 110-111 {4th Cir. 1983), cert.
denied, 467 U.S. 1226 (1984); Nemmers v. United States, 681 F. Supp. 567, 575-576
(C.D. Ill. 1988), vacated, 795 F.2d 628 (7th Cir. 1986), aff’d, 870 F.2d 426
(7th Cir. 1989); cf. Burke v. United States, 605 F. Supp. 981, 991 (D. Md. 1985)
(distinguishing Flannery ).

4 See Rufino v. United States, 829 F.2d 354, 362 (2d Cir. 1987); Shaw v.
United States, 741 F.2d 1202, 1208 (9th Cir. 1984); see also Flannery v. United
States, 718 F.2d 108, 113-115 (4th Cir. 1983) (J. Hall, dissenting), cert. denied,
467 U.S. 1226 (1934).

5502 U.S. —, 112 S. Ct. 711, 116 L. Ed. 2d 731 (1992).
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Appeals that limited damages in FTCA to actual pecuniary loss.
Notably, Molzof overturned Flannery v. United States € which held
that there must be awareness in order for damages to be meaningful
to victim in FTCA cases or else they would be punitive.

In survival actions, causes of action for pre-death injuries based
on federa! law such as § 1983 or the FTCA again may call for a
different analysis. In § 1983 survival actions based on the wrongful
death of a party, for example, the courts have generally allowed the
decedent’s estate to recover both pre-death loss of enjoyment of life
and post-death hedonic or loss of life damages even though the latter
were not recoverable under the applicable state statute.” In Bell v.
City of Milwaukee, 8 for example, the Seventh Circuit Court of
Appeals held that the denial of hedonic damages under Wisconsin’s
survival statute was in conflict with the deterrence and compen-
sation policies of § 1983. It should be noted that post-death he-
donic damages were obviously awarded separately from any pre-
death pain and suffering and not dependent on any awareness,
consciousness or utility requirements.

6 718 F.2d (4th Cir. 1983), cert. denied, 467 U.S. 1226, 104 8. Ct. 2679, 81 L.
Ed. 2d 874 (1984).

7 See, e.g., Bass by Lewis v. Wallenstein, 769 F.2d 1173, 1189-1190 (7th Cir.
1985); Davis v. City of Ellensburg, 651 F. Supp. 1248, 1253-1257 (E.D. Wash.
1987), aff'd, 869 F.2d 1230 (9th Cir. 1989); Guyton v. Phillips, 532 F. Supp. 1154,
1164-1168 (N.D. Cal. 1981), aff’d, 606 F.2d 248 (9th Cir. 1979).

See generally Note, Hedonic Damages in § 1983 Actions: A Remedy for the
Unconstitutional Deprivation of Life, 44 Wash. & Lee L. Rev. 321 (1987}

8 746 F.2d 1205, 1235-1240 (7th Cir. 1984).
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